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Last night I went to bed thinking about 
writing a positive article for Interna-
tional HR Adviser about how the UK 
Border Agency’s focus on business has 
improved in the last few months.  This 
morning I had a quick rethink when 
I opened the BBC news site and was 
immediately confronted by the headline 
“UKBA service 'shockingly poor'”.

The article focused on unresolved asy-
lum cases.  While it is not my place to 
comment on those matters, I can say that 
in my own area, corporate immigration, 
it would be churlish not to acknowledge 
a welcome increase in policy and opera-
tional support for business.

For quite some time officials in the 
Home Office and UKBA have been 
working away, looking at how they sup-
port business through policies and proc-
ess.  There is work to be done of course, 
but a number of recent changes show that 
progress is being made.

I will begin by looking at policy.  On 22 
November the Home Office announced 
three changes to Tier 2 policy – the visa 
category for skilled non-EU workers – 
that will all help businesses and rationalise 
the system. These changes took effect on 
13 December 2012.

Tier 2 is made up of two key parts.  Tier 
2 Intra-Company Transfer (ICT) enables 
multinational businesses to move experi-
enced staff to the UK to take on project, 
leadership and development roles.  Tier 2 
General allows a business to recruit a non-
EU worker permanently where they can-
not find a suitably skilled resident worker.

The first change will help the best paid 
ICTs stay in the UK for a longer period 
of time.  Since April 2011 an ICT sent to 
the UK on assignment has been entitled 
to a maximum five years stay in the UK.  

By and large this is not a problem for 
business; ICTs are temporary assignees 
and will often stay for no more than two 
or three years.  That is not always true 
for senior managers, particularly those 
transferred to run business areas.  This is 
especially true where the assignee is enter-
ing from a company in Japan, the US 
and Canada, among other countries.  Big 
projects take time and five years may not 
be sufficient.  Product lines can often run 
for over five years too.

The Home Office has balanced this 
very real business need with the desire to 
restrict migration by allowing ICTs paid 
over £150,000 to stay in the UK for up 
to nine years.  We would inevitably pre-
fer this policy to extend to every ICT but 
it would be churlish to overlook the very 
welcome benefit that this tempered relax-
ation of policy provides.

The second policy change is a rationali-
sation of the cooling off period.  This rule 
prevents most Tier 2 workers from return-
ing to work in the UK for 12 months from 
the point that their Tier 2 visa expires.  

The rule itself is not well liked by busi-
nesses but it’s intention is reasonably clear.  
The administration has provided less cer-
tainty, a point that the Home Office has 
sought to address in the Immigration Rules.  

When introduced, the legislation giving 
effect to the cooling off period stated that 
the 12 month exclusion would begin from 
the point a visa expires or is cancelled.  
When a  visa naturally expires the point 
at which the cooling off period began was 
clear – it is the date on your visa.  

Where an individual left the UK before 
the expiry of their visa the cooling off period 
could not begin until the visa had been 
cancelled by the UK Border Agency.  This 
might have been the case where an assignee 
was granted a three year visa only for a 
project to end prematurely after a year.  

Due process, for instance notifying the 
migrant worker, dictates that it generally 
takes around four months for a visa to be 
cancelled.  This essentially extends the 
cooling off period to 16 months, causing 
additional frustration for businesses.

This issue has been resolved by the new 
policy.  Tier 2 workers who have left the 
UK prematurely will no longer have to 
wait for their visa to be cancelled before the 
cooling off period kicks in.  Instead, they 
will be able to return to the UK to work 12 
months from the point that they can dem-
onstrate that they ended their employment 
in the UK and left the country.  

This change may be technical, but it 
will vastly increase certainty for businesses 
and make for a much more rationally 
operated system.  

The final change is a generous relaxa-
tion of policy that will help all Tier 2 Gen-
eral workers.  At present a Tier 2 General 

worker will normally need to have spent 
no more than 180 days outside of the UK 
in the five years preceding their applica-
tion, so an average of 36 days a year.  The 
UKBA does apply a sensible degree of 
discretion to applications from frequent 
business travellers, but relying on the dis-
cretion of a faceless caseworker will never 
give an applicant complete confidence.

The policy has been overhauled and 
from 13 December 2012 applicants will 
be able to spend up to 180 days per year 
outside of the UK.  This allowance is five 
times higher than that in existing policy 
guidance.  Moreover, the policy will apply 
to all applicants, not just the high earners 
that are favoured elsewhere in guidance.  

In practice the tangible benefit of the 
change may be low.  Solicitors at Frago-
men and other law firms have an excellent 
track record in  convincing the UKBA 
to apply discretion and grant settlement 
to frequent travellers.  All that said, by 
relaxing the rules it will now be far clearer 
where a person does and does not qualify 
for settlement.

This will make a great deal of difference 
for applicants.  Having spent at least five 
years making a home in the UK, the three 
to six months wait for a settlement visa 
is an anxious time for an applicant; even 
applicants who are able to get a same day 
appointment will worry about the deci-
sion.  For the individual applicant, simply 
knowing that they won’t have spent all 
of that time working in and contribut-
ing to the UK, only to be tripped up by 
absences, will be a weight off their minds.

This run of changes is uniquely busi-
ness friendly and should be welcomed 
and encouraged. Every indication is that 
going forward the UKBA and Home 
Office are committed to continuing this 
trend by actively supporting the govern-
ment’s wider economic growth agenda.

Officials do not need to be prompted 
to talk about supporting businesses.  
Operationally speaking, the introduc-
tion of a priority postal service for in-
country applications is another positive 
step. Applications are turned around in 
ten days and the team in charge are prag-
matic and approachable. We really like 
this service and hope that it lasts beyond 
the pilot.

Is The UK Border Agency Increasingly 
Looking To Support Compliant Businesses?
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Plans to improve customer services over-
seas, whether by standardising and improv-
ing priority services or increasing access to 
premium services are also encouraging.  
Work to improve communications should 
also make a big difference.  

We believe that changes to the business 
visit regime would go a long way towards 
making the system work better and more 
rationally for business.  Business visit 
visas are only available for people who 
do not intend to work, aside from a small 
number of permitted activities.  While 
there is sense in that, requiring an ICT 
visa if a migrant is entering to work for a 
week seems like overkill.

We also believe that there is scope for the 
rules around flexible working and compas-
sionate leave to be brought in to line with 
normal business practice. Preventing a 
new mother from working part-time after 
maternity doesn’t seem fair. The need to 
cancel sponsorship where a person leaves 
for over a month to look after a sick or 
dying relative doesn’t feel right either.

Of course where there is a carrot you will 
invariably find a stick nearby.  As commit-
ted as the UKBA is to supporting busi-
nesses, it will not tolerate wilful or other 
substantial non-compliance.  Over the 

last 12 months we have seen an upturn in 
UKBA audit and enforcement action.  

By and large officials will work with 
businesses who have failed to comply 
despite best efforts.  But, as has been clear 
from media reporting around universities, 
they will not shy away from taking action 
where they believe it is necessary.

Counter intuitively, this is actually 
another example of good customer serv-
ice.  When the UKBA cracks down on 
those who aren’t playing by the rules, they 
level the playing field for those who are.

As a former Home Office official I am 
always wary of appearing like an institu-
tionalised apologist for the UKBA.  The 
truth is that there is more to be done to 
support businesses and other users.  It 
would be great, for instance, if passports 
could be returned immediately rather 
than having to post them to the Home 
Office for three months or more.  We 
would also like to see greater access to fast 
track applications at home and abroad.

Change takes time in any large organi-
sation so we cannot expect miracles over 
night.  As first steps these policy and proc-
ess changes will make a sizeable difference 
for business.  They should be welcomed 
and encouraged.
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